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BEFORE THE
POLLUTION CONTROL HEARINGS BOARD
STATE OF WASHINGTON

IN THE MATTER OF
MRS. FRANK JAROSE,

Appellant,

vs. PCHB No. 79

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW
AND ORDER

STATE OF WASHINGTON,
DEPARTMENT OF ECOLOGY,

Respondent,
LYNN A. KRIEGEL,

Intervenor.

L

THIS MATTER being a denial of a flood control zone construction
permit; having come on regularly for hearing before the Pollution Control
Hearings Board on the 28th day of September, 1973, at Lacey, Washington;
and appellant Mrs. Frank Jarose appearing pro se and respondent State of
Washington, Department of Ecology, appearing through its attorney,

Wick Dufford and intervenor, Lynn A. Kriegel did not participate; and

Board members present at the hearing being Walt Woodward {presiding),
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tlary Ellen McCaffree and W:lliam A. Gissberg; and the Board having

considered the sworn testi: exh:bits, records and files herein
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and having entered on the 7tn day oI November, 1973, 1ts proposed

%ereln by certified marl, return receipt requested and twenty days

Pav1ng elapsed from said service; and

Conclusions and Order; and tne Board being fully advised in the
pPremrses; now therefore,

IT IS HEREBY CRDERED, ADJUDGED AXND DECREED that said proposed

hereto as Exhibit A, are adcpred and hereby entered as the Board's

Final Findings of Fact, Conclusions of Law and Order hereain.

DONE at Lacey, Washincton, this %ﬁl—day OE_MI_, 1973 .

POLLUTION CONTROL HEARINGS BOARD

WALT WOODWARD h?.ﬁﬂ
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Tindings of Fact, Conclusions of Lav and Order; and the Board having

served said proposed Findings, Conclusions and Order upon all parties

The Board having received no exceptions to said proposed Faindings,

rindings of Fact, Conclus:ions of Law and Order, dated the 7th day of

November, 1973, and incorporated by this reference herein and attached



1 Richard Reinertsen, Olympra court reporter, reported the proceedings.

o

Witnesses were sworn and testified. Exhibaits were admitted,
3 including two plats submitted by aspellant during a post-hearing period

4 approved by the Board for that purpose.

3 From testimony heard and exhibits examined, the Pollution Control
6 Hearings Board makes these \

7 FINDINGS OF FACT

8 I.

9

Appellant in 1968 purchased a parcel of land on Kinkade Island in
10 {the Dungeness River, Clallam County, with the intent, at that time, of
11 lusing 1t as the site for a home for her retirement. 1In 1971, she

12 prepared to seil the property to intervenor who desired to build a

13 |summer home on 1t.

14 II.

15 On September 2, 1970, and pursuant to RCW 86.16, respondent began
16 motice of 1ts intent to establish Dungeness Flood Control Zone No. 17.
17 lthe zone included appellant's property. Respondent caused legal

18 bublication once a week for three consecutive weeks in a daily
newspaper of general circulation in Clallam County of a notice of

20 hntent to establish the aforesaid zone. The zone was established by
21 frespondent on December 4, 1970.

ITIT.

23 Intervenor, on November 9, 1971, applied to respondent for a flood
24 bontrol zone construction permit for a permanent structure for human

o habitation on the property in question in this matter. On December 15,

(g™
(o p]

1971, respondent denied the permit. That denial is the subject of this
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FINDINGS OF FACT,
CONCLUSIONS AND ORDER 2
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.appeal.

! V.

| appellant, not a reader of the newspaper used by respondent for
EltS notice of 1ntent to establish the above memtioned zone, a resident
Eof Seattle, Xing County, and a freguent visitor to South Carolina,
contends she was given no notice of the intent to establish the zone.
She contends intervenor decided not to purchase her property because
intervenor was denied a permit to build a summer home on the property.
, V.

Appellant, contending her property was platted of record prior

to August 15, 1966, was civen, at the conclusion of this hearing, until

October 15, 1973, to submit proof of this. On Cctober 3, 1973,
appellant filed with the Board two drawings showing that an engineer,
Ln Zugust 17, 1965, made a survey of properties on Kinkade Island,
%ncludlng the parcel owned by appellant, but there 1s no showing that
e plats ever were filed of record in Clallam County or ever were
oart of a subdivision approved by the Clallam County Commissioners.

VI,
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srdent, 1n denying the permit, foundé tanat appellant's property

———

;as located 1n a floodway portion of Dungeness Flood Control Zone

—~— =

0. 17 and "subject to flooding during a major flood with high velocity

low occurring over the property due to the steep gradient of the

— M

iver."

From these findings, the Pollution Control Hearings Board comes

-

to these:
|

%INDINGS QOF FACT,
CONCLUSIONS AND ORDER 3
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:appeal.

| 1y,

| Appellant, not a reader of the rewspaper used by respondent for
EltS notice of i1ntent to establish the above memtioned zone, a resident
0f Seattle, King County, and a frequent visitor to South Carolina,
contends she was given no notice of the intent to establish the zone.
She conterés intervenor decided not to purchase her property because
intervenor was denied a permit to bu:ld a summer home on the property.
: V.

Appellant, contending her property was platted of record prior

to August 15, 1966, was given, at the conclusion of this hearaing, until

October 15, 1973, to submit proof of this. On October 3, 1973,

@aopellant filed with the Board two drawings showing that an engineer,

lbn August 17, 1965, made a survey of properties on Kinkade Island,
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subdivision approved by the Clallam County Commissioners.
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CONCLUSIONE OF LAW
I.
RCW 86.16.020 gives respondent authority by regulatory orders
to designate flood control zores and to regulate construction therein
by 1ssuance of permits, all to "the security of life, health and
property against damage by flood waters." RCW 86.16.067 requires responden
to give notice of intent by publication in a newspaper of general

circulation within the affected county for three consecutive weekly
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II.
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Although appellant i1s to be believed when she testified that she,
'2 personally, had no knowledge of the Zormation of Dungeness Flood Control
13 |Zone No. 17, it must be seen from Conclusion I and Finding of Fact II
14 {that respondent gave the notice recuired by statute. That this notice
15 was not seen by appellant 1s unfor:tiunate. But to require respondent
16 [to give personal notice to every owner of a parcel of land in a large
17 [flood zone 1s not a realistic demand which, obviously the Legislature
18 @1d not impose on respondent.

19 IIX.

20 WAC 508-60-101(3) defaines a floodway and WAC 508-60~040 forbids
21 the i1ssuance of construction permits for structures in a floodway

22 ¥or "human habitation of a permanent nature.” A summer home, such

23 &s sought 1n the instant matter, 1s a structure of permanancy; that

24 hs, it is not readily removable, as a2 mobile home would be.

-9 IvV.

26 RCW 86.16.095 provides exempticn from the necessity of a construction

27 permit for property within an approved plat of record prior to

FINQ;NGS OF PFACT, 4
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August 15, 1966. Appellant's property was surveved, but there 1s no
showing that the plat was recorded.
‘v" -

From the above, 1t 1s clear that respondent legally established
Dungeness Flood Control Zone No. 17, properly found that appellant's
property 1s 1in a floodway, legally was correct i1in denying a permit for
a permanent human habitation structure and that appellant's property
1s not entitled to an exception.

Therefore, the Pollution Control Hearings Board issues this

ORDER

The appeal 1s denied.

YA
DONE at Lacey, Washinoton this / day of Fhupemlits) , 1973.

POLLUTION CONTROL HEARINGS BOARD

e Hodpendl

WALT WOODY TARD’/CJ'la grman

% %M

¥I. A. GISSBERG, Member ’
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